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The plane tree from the cover is known as a symbol of truth and integrity ever since the 

classical times of the Platonic Academy of Athens. The complexity of Plato’s ideas concerning 

divine and earthly power over humankind tend to remind us of the highly controversial issues 

facing contemporary society. It was under such a plane tree that the outlines of the notion of 

Justice as well as the necessary personal qualities of those chosen to meet the highest demands of 

fairness were discussed. This discussion marked the beginning of and the ongoing effort for 

developing standards for Ethics and Professional Conduct (EPC) in the area of Justice – an effort 

that is fundamental to the societies of the Free World. 

An important milestone in this effort are the six guiding principles, formulated in the 

southern Indian city of Bangalore by practitioners from around the world, which form a system 

of recommendations accepted as universal. Generally, these principles are non-binding, but states 

have the autonomy to decide whether to implement them or not, depending on their national 

traditions and moral values. Because of the different approaches of states and judiciaries and 

different interpretations of the principles and their Commentary, differing requirements have 

been set for magistrates – viz. judges, prosecutors, investigating judges and investigators. This 

leads to the status quo – uncertainty in the behaviour of practitioners and instability in the 

judicial process. It also deprives societies of clear standards by which to assess the EPC of their 

magistrates. 

Can we consider as a Utopia the idea of an easy overcoming the difficulties identified at 

the global level by the European Union (EU) which is based on shared values. They are not 

explicitly expressed in the Treaties but undoubtedly form the standards recognized by EU 

citizens, e.g. respect for fundamental rights, democracy, and the rule of law. While Member 

States (MSs) have different legal systems and traditions, the core meaning of the rule of law is 

the same across the EU and it is not just a concept but should be reality. At EU level the rule of 

law is monitored by the European Commission (EC) which strictly follows EPC-related areas: 

framework for magistrates’ integrity; codes of EPC and ethics training; initiatives to strengthen 

integrity rules; steps to address allegations of breaches of judicial ethics, disciplinary misconduct 

or corruption within the judiciary; reforms to strengthen safeguards for judicial independence in 

disciplinary proceedings; reforms of the liability and protection of magistrates and a broader 

reform of the disciplinary regime to improve judicial independence; etc. From the perspective of 

the EU, the area of freedom, security and justice needs strategy, measurement and promotion of 
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the quality of justice, incl. a uniform understanding of independence, impartiality, integrity, 

adherence to standards of professional ethics, indicators for overall presence of the judiciary.  

Now, at a time of extreme global crisis, more than ever the EU judiciaries need to stand 

together to protect common values, to command respect for their role and position in society, to 

share developments and best practices. We have examined the rules in the national EPC codes of 

the 27 EU MSs in the light of the new challenges faced by magistrates today. Based on our 

findings, we believe that it is possible to start a discussion about the harmonization of EPC rules 

in the EU. For us, this is a feasible project rather than impracticable Utopia. Aiming to bring EU 

spirit to the universally recognized 6 Bangalore principles we have explored innovative 

approaches to reach an additional set of 6 up-to-date concepts related to EPC standards for 

magistrates. We also propose e-tools which can be considered, developed and continuously 

upgraded by magistrates, authorities and citizens across the EU. 

I. Sources of EPC in EU and results of our research. The Bangalore principles are 

Independence, Impartiality, Integrity, Propriety, Equality, Competence and Diligence. As 

universal system they should be considered together with the European Guidelines on Ethics and 

Conduct for Public prosecutors
1
, Recommendation R (2010) 12

2
. The London Declaration of 

European Network of Councils for the Judiciary (ENCJ) in 2010 and Part I of the Report on 

‘Judicial Ethics – Principles, Values and Qualities’ form the minimum standards for any 

statement of judicial ethics and are necessary prerequisites for any guidance, namely: 

independence, integrity, impartiality, reserve and discretion, diligence, respect and ability to 

listen, equality of treatment, competence and transparency. Bologna Milano Global Code of 

Judicial Ethics (2015) takes the responsibility to incorporate and upgrade all previous 

international and national Codes and provides classic and contemporary regulation incl. social 

media, blogging, visiting cards of judges, etc. There are relevant to EPC provisions in Charters 

for judges, Opinions of Consultative Councils of European Judges and Public Prosecutors. The 

case-law of European Court of Human rights (ECtHR) and Court of Justice of European Union 

(CJEU) recently encompasses different perspectives connected with EPC. The key principles of 

the rule of law, common to all EU MSs – legality, legal certainty, prohibition of the arbitrary 

exercise of executive power, effective judicial protection by independent and impartial courts 

                                                           
1‘The Budapest Guidelines', adopted by the Conference of prosecutors General of Europe on 31 May 2005 
2 Judges: Independence, efficiency and responsibilities, Recommendation CM/Rec (2010) 12, adopted by Committee of Ministers of the Council 
of Europe on 17 November 2010, and explanatory memorandum. 
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respecting fundamental rights in full, the separation of powers, permanent subjection of all 

public authorities to established laws and procedures, and equality before the law are enshrined 

in national constitutions and thus have added value in EPC. In relation with the trends of EU 

judiciaries, there are bizarre results in the ENCJ’s Reports (on its members from 19 EU states 

and UK) which show the permanent 20% decrease of the average level of ‘Adherence ethical 

standards’ in comparison with the indicator ‘Code of Judicial Ethics’ for the period 2019-2021. 

Therefore, it is proven that existence of codes does not mean their strict execution. 

Our observation on the EU MSs EPC Codes discovers that there are no clear criteria for 

measuring EPC, as the concepts have different readings from different judicial systems and 

bodies. The local ethical guidelines, in general are influenced by cultural and legal traditions of 

the states therefore questioned safeguards of the statute of the judiciary and the independence of 

judges. Moreover, they are written by different relevant judicial authorities, e.g. national Council 

for the judiciary, Court Administration, judicial associations or unions, judicial conferences or 

general meetings of judges, etc. Expectably, content differs with regard to approach, details, even 

main priorities.  

An Atlas of the sources of judicial ethics of the 27 EU MSs has been made for the 

purposes of our present study. The study reviews also the ethical code of Turkey, Switzerland, as 

well as the Unified Patent Court (UPC). Our research encompasses the following data: type of 

source
3
, date of adoption, if different regulation for judges and prosecutors were adopted, 

whether all of the Bangalore principles were incorporated and distinguished provisions in 

response to recent social developments and changes. We have found that the majority
4
 of EU 

MSs have introduced principles, directions and recommendations for EPC after the Bangalore 

Treaty (2002) and up to Ireland in February 2022. The conduct of magistrates should meet high 

ethical standards in three major dimensions - Duties in civil life; Duties in the performance of the 

function; Obligations towards the profession. There are no significant differences between EPC 

for prosecutors and judges. Autonomous guidelines exist due to the separation of powers and the 

specific standards followed by the prosecutors’ accusation activities. Drawn from the EPC 

guidelines it is required from both groups of professionals to be independent, impartial and 

                                                           
3 The source may vary from one of the following: codes, rules, principles, declaration, guidelines, etc. 
4 Slovenia adopted ethical rules in 1997, Slovakia in 2001.  
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decently participate in administration of justice
5
. Upholding the rule of law requested by the EU 

institutions and growing practice of the CJEU on the independence of prosecutors convey the 

idea of the need for further development of EPC rules for them. Next, it should be noted that in 

the process of implementation of the Bangalore principles in some MSs they are directly 

incorporated
6
 whereas others are wholly or partly rendered in terms of content

7
. At their 

discretion some countries have established additional EPC standards: applicable for magistrates 

in leading positions, such as the presidents of courts
8
; obligations for administration of justice in 

reasonable time
9
 and fair distribution of tasks

10
; requirements for acting without any unnecessary 

costs
11

; soft skills such as: wisdom, loyalty, humanity, courage, seriousness, prudence, ability to 

listen, communication, working and open-mindedness, tolerance, punctuality, politeness, 

helpfulness
12

; team-work, language and communication in social media, conduct outside work 

set as additional values
13

; assistance of a special body or unit or superior when confronting an 

ethical problem
14

;; judicial continuity
15

; revision of the regulation explicitly prescribed
16

; etc.   

In the light of the above mentioned we may conclude that MSs strive to adhere to 

Bangalore Treaty, however there is still inconsistency, overlapping and disproportional 

regulation of EPC. Due to the existence of incoherence in the regulation of EPC, we can expect 

various consequences for magistrates, including disciplinary measures even though they apply 

the same EU law. Therefore harmonization and establishment of EU standards on EPC is 

justifiable. Classic fundamental principles, values and qualities will be at stake for precise 

alteration altogether with inclusion of the new conclusions and notions. We believe that unified 

EPC standards would not only alleviate ethical uncertainty, but also benefit further strengthening 

the rule of law. 

II. New concepts related to EPC and proposals for specific rules. Our research shows 

that there is no clear regulation on several current issues that require magistrates to make 

decisions in the field of EPC, such as mutual trust; e-presence; whistleblowing and ‘chilling 

                                                           
5 In Belgium the ethical codes are made for judges, but there are articles which describe that most of the principles are fully applicable to public 

prosecutors. 
6 Belgium, Germany, France, etc. 
7 Austria, Greece, Sweden, Poland, etc. 
8 Hungary, France, Germany, etc. 
9 Malta, Germany, France, etc. 
10 France, Slovenia, Spain, Slovakia, etc. 
11 Denmark, Poland, Germany, Finland, Italy and Slovakia, etc. 
12 Belgium, Lithuania, Hungary, Latvia, Luxemburg, etc. 
13 Finland, Italy, Denmark, Spain, Latvia, Hungary, etc. 
14 Luxembourg, Estonia, Malta, Hungary, Poland, Ireland, etc..  
15 France. 
16 France, Ireland. 
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effect’; gender related integrity issues; digitalization of justice; emotional intelligence, focused 

on the judicial empathy. We are going to analyse aforementioned issues and propose specific 

rules which could be recognized as EU values. 

 1. Concept of ethical dimensions of cross-border mutual trust. ‘Traditionally, the role 

of a judge is to apply the law or resolve conflicts by the implementation of the law’.
17

 In this 

process magistrates obey ethical standards and maintain the highest level of professional 

competence to apply the national law. It is more complex for EU magistrates to act on the 

supranational level where knowledge of broad scope of legislative instruments of the EU, 

Council of Europe (CoE), United Nation (UN), other bilateral or multilateral agreements is 

needed and to rely on cooperation with foreign counterparts. Common EPC can improve mutual 

cooperation in the EU, but so far there are few principles, little advice and training. On the other 

hand, the Council of the EU constantly highlights
18

,
19

, as well as currently in Council 

Conclusions ‘Boosting Training of Judicial Professionals’, the ‘building [of] a common 

European judicial culture, based on the rule of law, mutual trust and respect for fundamental 

rights, as well as in ensuring the correct and uniform application of EU law and the efficiency 

and effectiveness of cross-border judicial proceedings in the EU’.
 20

 

Currently the EU has established a comprehensive legal framework in the area of judicial 

cooperation in criminal, civil and commercial matters based on the principle of mutual 

recognition, founded on mutual trust which has been developed through the shared values of the 

MSs, so that each authority has confidence that the other authorities apply equivalent standards 

for protection of rights across their justice systems. When applying this principle, a competent 

authority of a MS forwards a judgment or judicial order to a competent authority in another MS, 

which recognizes and executes that decision as if it was its own. The extent of the principle of 

mutual recognition depends on good understanding of different national legal systems; EU 

mechanisms for safeguarding the rights of suspects and accused, victims and third person; and 

common minimum standards permanently interpreted by the CJEU.  

However, the EU practitioners pointing out that various issues, notably of a practical or 

policy nature, can impair mutual trust. An effort is therefore required to foster and enhance this 

                                                           
17 ENCJ WG, Judicial Ethics, Report 2009-2010, Judicial Ethics  Principles, Values And Qualitites 
18 Council Conclusions on ‘Promoting mutual recognition by enhancing mutual trust’, OJ C 449, 13.12.2018, p. 6 
19 ‘The way forward in the field of mutual recognition in criminal matters’, Outcome of the 3697th Council meeting, Justice and Home Affairs, 6 

and 7 June 2019 
20Council of the EU conclusion 6926/21, 8 March 2021. 
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trust through overcoming differences in the implementation of EU law, analysing the real degree 

of the rule of law and areas with a particular sensitivity regarding fundamental rights, such as 

detention conditions, the length of pre-trial detention, the rights of victims and children. When it 

comes to a knotty situation the EPC requirements include loyalty, effectiveness and respect. 

Magistrates from both countries are expected to support the law, to obey the same EU principles 

and to work toward the same goal. The swift execution of decisions is possible with the help of 

direct contact, clarifications, and consultations which are vital for building mutual confidence 

and trust. In the area of cross-border cases spontaneous and concrete relations with colleagues 

with the equal rank from EU MSs are maintained. Magistrates involved in these direct contacts 

become parts of a community devoted to the coordination of the efforts which should be proper 

and respectful of their autonomy and independence.  

The latest initiative on EU level is the Proposal for a Regulation of the European 

Parliament and of the Council on a computerized system for communication in cross-border 

civil
21

 and criminal
22

 proceedings (e-CODEX system), and amending Regulation (EU) 

2018/1726.
23

. The Regulation will be directly applicable in all MSs and binding. It will prescribe 

a tailor-made solution for the cross-border exchange of electronic messages and documents in 

specific procedures. The only question still unsolved is whether these innovations will strengthen 

the trust between magistrates in different MSs. The answer triggers additional content of judicial 

EPC standards as respect, loyalty, competence, wisdom, diligence, cooperativeness and 

communication skills.  We envisage a hypothetical rule, which states the following: ‘Judicial 

activities and responsibilities in cross-border cases should be performed in line with the 

protection and enhancement of the mutual trust between competent authorities of EU MSs’. 

2. Concept of conscious choice of the human-magistrate’s e-presence while 

refraining from damaging the image of justice. Principles such as: objectivity, fairness, 

transparency, quality, openness, trust and confidence in the judiciary, which are not explicitly 

termed in the Bangalore Principles, were added to the EPC standards in most of the studied 

                                                           
21 Applicable to 23 legal instruments in civil matters, starting with Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and 

the recognition and enforcement of judgments in civil and commercial matters and finishing Directive (EU) 2019/1023 of the European 

Parliament and of the Council of 20 June 2019 on preventive restructuring frameworks, on discharge of debt and disqualifications, and on 
measures to increase the efficiency of procedures concerning restructuring, insolvency and discharge of debt, and amending Directive (EU) 

2017/1132 (Directive on restructuring and insolvency) 
22 Applicable to 20 legal instruments in criminal matters - Convention drawn up on the basis of Article K.3 of the Treaty on European Union, 
relating to extradition between the MSs of the European Union (1996) and to [Proposal for a Regulation (EU) on European Production and 

Preservation Orders for electronic evidence in criminal matters, in the legislative process. 
23Approved on 24.03.2022 by EP 1st reading, available at https://eur-lex.europa.eu/legal-
content/en/ALL/?uri=CELEX:52020PC0712#footnoteref9, 

https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52020PC0712#footnoteref9
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52020PC0712#footnoteref9
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52020PC0712#footnoteref9
https://eur-lex.europa.eu/legal-content/en/ALL/?uri=CELEX:52020PC0712#footnoteref9
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countries. The general tenet adopted by the countries, is that the behaviour of magistrates should 

serve as an example for the other members of society. Most countries try to fix provisions on e-

presence and include examples of un/acceptable actions related to freedom of speech and 

commentary on significant social topics; how and which topics should be discussed on the 

internet without affecting the trust in the judiciary; what sort of people may not be befriended on 

social media, etc. Rules are placed in different parts of the codes, attached to independence or 

integrity, and do not cover all hypotheses of the exercise of human rights
24

 by magistrates in 

virtual daily life. At present, there is a selective, fragmented, and chaotic framework that 

confuses EU magistrates about what is compatible with the high public position and professional 

responsibility they have – and what is not. What e-challenges and risks we face as young 

magistrates? 

2.1. Relevant issues already discussed. Working as a magistrate demands mastering 

numerous qualities, one of the most needed of which is the skill to not speak and behave as 

freely and willingly as other citizens. In particular, a magistrate shall behave in a way that is 

consistent with the dignity of the judicial system with full awareness that individual behaviour 

always has a direct impact on the public image of Justice. In Art. VI. ‘Expression and contacts’ 

in its Resolution on Judicial Ethics
25

, ECtHR sets out explicitly how judges should observe this 

principle online: ‘They shall proceed with the utmost care if using social media’. Allowing 

magistrates to use Facebook, Instagram, Snapchat, TikTok, etc. means to give them an 

opportunity to exercise their right to associate with friends, they are not condemned to live an 

isolated life, on the contrary, such restrictions will lessen their effectiveness. While magistrates 

are not prohibited from participating in online social networks, they should exercise restraint and 

caution in doing so. Attention is needed, because at the present time, we are all rather too open to 

the world. Social media and its tentacles spread among each and every one, and the promised full 

security and privacy are clearly unattainable. Any social media user can easily find out who liked 

your photo, who commented under it, which countries you have visited and with whom. It is also 

very easy to follow what are your preferences for entertainments since there is a special category 

in your profile for this kind of relevant data. The way you unwind can uncover possible 

connections with certain people. Depending on the exact places a particular magistrate attends, 

                                                           
24 Art. 8, 10 ECHR 
25 ECtHR, Resolution on judicial ethics, (into force on 1 September 2021), available at 
https://echr.coe.int/Pages/home.aspx?p=basictexts/complementarytexts&c 

https://echr.coe.int/Pages/home.aspx?p=basictexts/complementarytexts&c
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can be deemed as a mark of social status. It is rather visible how our presence in the social 

network can lead us into a very difficult situation. But there are two sides to every coin, and we 

cannot neglect the sheer fact that one of the possible ways for magistrates to unwind is by using 

the great variety of networks, apps and games. The quantity of work and numerous deadlines 

certainly put their toll on magistrates’ life, hence they need accessible tools for managing the 

stress accumulated from the essence of work. Guides
26

 try to set as much as comprehensive 

scope of risks, opportunities and to propose non-binding rules, i.a. to not identify ourselves as 

magistrates; to divide our participation in social media life by distinguishing a private profile 

from a professionally orientated one; to not disclose information concerning name, date of birth, 

location, family relationships, contact information, which can put the security of our profile at 

stake; to refrain from posting adds and political messages, which might be politically incorrect or 

prejudiced; to ensure and observe their duty to respect dignity, by refraining from leaving 

abusive and tactless comments and sharing inappropriate photos. 

2.2. E-challenges out of the scope of recent recommendations. Even though they are 

non-binding, some key rules that can guide the basic magistrates’ e-presence exist. But when a 

new social phenomenon, like a pandemic or a war, occurs, no one is prepared to react 

appropriately. Social media are the first and the fastest to give a voice to the people. In this way 

social media have gained unprecedented power over the minds and hearts of large masses of 

people. Magistrates with conscience, morals, and values, feel the duty to speak out. However, 

they should be wary of disinformation and manipulation and refrain from sharing their opinions 

too quickly, before they had a chance to check the facts used to from their opinions with the 

official authorities. Simply trusting inner feelings and emotions, magistrates risk being misled 

and becoming innocent victims of circumstances. During the COVID-19 pandemic in the United 

States, disciplinary proceedings were conducted and judges' comments on social media about, 

for example, how vaccines were stored,
27

 were sanctioned. The problems of the war in Ukraine 

are also confronting the younger generation of the EU with unknown provocations. Magistrates 

cannot remain indifferent to seeing corpses of innocent people – casualties of military aggression 

in today’s Europe, but can support online initiatives, attend events and donate funds in support of 

refugees. Since magistrates’ behaviour serves as an example, engaging, organizing and 

                                                           
26 Non-binding guidelines on the use of social media by judges, Global Judicial Integrity Network and UNODC, 2018; Practical guidelines on use 

of social media by judges: Central and Eastern European context, November 2019, CEELI; etc. 
27Public admonishment on complaint No 07-2021, available at http://www.courtswv.gov/legal-community/JICAdmonishments/2021/07-
2021FCJudgeSallyJackson.pdf 

http://www.courtswv.gov/legal-community/JICAdmonishments/2021/07-2021FCJudgeSallyJackson.pdf
http://www.courtswv.gov/legal-community/JICAdmonishments/2021/07-2021FCJudgeSallyJackson.pdf
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participating in various events related to the protection of the environment, e.g. reducing the 

carbon footprint in judiciary systems should be encouraged. However, when magistrates are 

faced with cases related to their publicly expressed position which might cast doubt on their 

impartiality, they must disqualify from the proceedings. 

 The campaigning through social media for gathering voters raises some questions, issues 

of inequality caused by communication on social networks. Many judicial bodies are elected by 

their peers. Would it be acceptable to use social media for the purposes of promotion and 

election? Since a good magistrate who simply doesn't have a social profile would be 

discriminated contrary to a magistrate who is not competent enough for such a position, but has a 

prominent e-presence and undue advantage? Another aspect hereof proved by examples of case-

law (from Israel, Switzerland) summarized by the Venice Committee
28

 that the mere status of 

being a Facebook/Instagram/Snapchat friend/follower is an insufficient basis to require recusal.  

Would online dating be considered inappropriate for magistrates? In the past two years 

the only possible way of communication happens to be through social networks and when your 

circle of friends is limited you are left with the sole possibility of finding someone there. How 

can we then put a toll on magistrates when they struggle to find love by restricting them from the 

usage of Tinder, Facebook Dating, etc.? However, it should be noted that e-presence in such 

networks must be in accordance with due EPC. 

In conclusion, building and using our e-personalities require wisdom and flexibility and 

guarding the image of Justice. This would be facilitated by identifying e-presence in a separate 

set of principles rather than in subcategories. Thus, we envisage a hypothetical rule stating as 

follows: ‘Magistrates shall not be deprived ab initio from the abundant opportunities herein to 

use the social media platforms which enables them to express themselves, to communicate ideas, 

convey messages or simply keep in touch. Magistrates shall obey to the highly demanding 

concept of EPC and the rule of law by excluding any probable threat for their impartiality and 

independence, i.e. protecting the public image of the judiciary’. 

3. Concept of a correct judicial attitude to gender related integrity issues. The 

System of justice which operates in a transparent and honourable manner and serves the public 

interest is an essential element to the judicial integrity. Corruption and gender inequality have 

been recognised by the international anti-corruption bodies as mutually reinforcing 

                                                           
28 Use of social media by judges deontological rules or instructions/ relevant case-law, CDL-PI(2019)003, European Commission for Democracy 
Through Law, Strasbourg, 29 April 2019,available at  https://www.venice.coe.int/webforms/documents/?pdf=CDL-PI(2019)003-e 

https://www.venice.coe.int/webforms/documents/?pdf=CDL-PI(2019)003-e
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phenomenon
29

. Those who are most vulnerable are placed in a position where they are least 

protected and able to resist corrupt demands. Within the judiciary detailed study concerning 

prevalence of gender-related integrity issues has not been conducted. Information regarding 

cases of misconduct, complaints or disciplinary proceedings often remains either confidential or 

not easy to obtain from public sources. Magistrates confronted by disciplinary actions may 

decide to resign which hinders or terminates further release of information regarding the 

presumed misconduct. Nowadays, gender is often used as an excuse to treat people differently. 

As a product of its society, the justice system may reflect these social norms, behaviours, and the 

accompanying gender-related integrity issues such as unequal gender representation, 

stereotyping, sex discrimination, sextortion, sexual harassment bias and other forms of 

inappropriate sexual conduct. It is indisputable, however, that none of them is incompatible with 

the judicial integrity
30

. Existing studies reveal persistent and widespread gender problems in 

society, in the legal profession and in the courts. Sextortion and sexual harassment are placed in 

the focus of our study as being predominantly noticed as malpractices within the judiciary. 

3.1. Sextortion perceived as a form of corruption and gender-based violence. Sextortion 

is a term used by the International Association of Women Judges (IAWJ) to describe abuse of 

power for purposes of sexual exploitation. It occurs when a person with entrusted authority 

abuses this position to obtain a sexual favour in exchange for a service or benefit which is within 

their power to grant or withhold. Sextortion is a corrupt conduct in which the currency is sex and 

a sexual conduct involving coerced quid pro quo (this for that). The responsibility for sextortion 

always lies with the actor that abuses their entrusted authority and the transactional aspect of 

sextortion adds to the shame, fear, and invisibility by making the victim appear ‘complicit’. 

Sextortion is a violation of human rights and an abuse of power
31

. Such misconducts are 

observed in developing and advanced countries. It is the abuse of authority or position at their 

core aiming to exploit someone who is vulnerable or dependant on their power. Perpetrators may 

vary from judges, prosecutors, government officials, teachers, doctors and across all professional 

fields. When addressing sextortion it is of paramount importance to reframe the issue of consent 

by considering the power imbalance that is inherent in sextortion through the abuse of entrusted 

                                                           
29 ‘Gender inequality breeds corruption, and corruption tends to exacerbate gender inequalities.’, OSCE, 10 December 2021, available at 

https://www.osce.org/files/f/documents/b/6/513490.pdf.  
30 Gender-Related Judicial Integrity Issues, UNODC, 2019, available at https://www.unodc.org/ji/en/knowledge-products/gender-related-

integrity-issues.html . 
31 Åsa Eldén, Dolores Calvo, Elin Bjarnegård, Silje Lundgren and Sofia Jonsson, Sextortion: Corruption and Gender-Based Violence, June 2020, 
available at https://eba.se/wp-content/uploads/2020/11/Sextortion_webb.pdf. 

http://www.osce.org/files/f/documents/b/6/513490.pdf
https://www.unodc.org/ji/en/knowledge-products/gender-related-integrity-issues.html
https://www.unodc.org/ji/en/knowledge-products/gender-related-integrity-issues.html
https://eba.se/wp-content/uploads/2020/11/Sextortion_webb.pdf
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authority. Consent itself is the distinguishing element separating sextortion from other forms of 

sexual harassment and abuse characterized by usage of physical or physiological violence
32

. The 

person who demands or accepts a sexual favour must offer something in return. The act becomes 

transactional because it has the effect of rendering the victim complicit. The transactional aspect 

to some extent legitimizes the sexual services obtained in the eyes of the perpetrator, and perhaps 

also in the eyes of the victim. By making the provider of sexual services complicit, and by using 

a quid pro quo argument instead of physical coercion, the risk of being reported is minimized. To 

address these challenges, it may be considered providing accessible, affordable, safe, 

confidential, effective and gender-sensitive reporting mechanisms. The specific challenges 

women face in the EU when reporting sextortion as a corruption is taken into consideration in the 

EU Whistleblowing Protection Directive
33

. Promoting reporting mechanisms is a step forward 

but incorporation of explicit prohibition in codes of EPC is justifiable. 

3.2. Sexual harassment. The legal concept of sexual harassment has been developed i.a. 

in Directive 2004/113/EC
34

 ‘where any form of unwanted verbal, non-verbal or physical conduct 

of a sexual nature occurs, with the purpose or effect of violating the dignity of a person, in 

particular when creating an intimidating, hostile, degrading, humiliating or offensive 

environment;’. Sexual harassment as a form of violence against women and girls and as the most 

extreme yet persistent form of gender-based discrimination is condemned in the EU
35

. CJEU 

stressed that the identification of conduct that may constitute sexual harassment corresponds to 

an objective of general interest
36

. Sexual harassment can include a wide range of behaviour and 

other practices of a sexual nature such as comments with sexual content, physical contact, sexual 

assault, inappropriate jokes or invitations. Perpetrators may vary widely from colleagues, 

subordinates, third parties. Regardless of the form it may take, such unwanted conduct always 

has detrimental consequences for the person experiencing it in terms of unsafe and hostile work 

environment, physical or psychological trauma caused. Subsequent victimisation on the part of 

the victim may occur in the form of blaming from family, friends and peers. In the doctrine
37

 is 

                                                           
32‘Naming, shaming and ending sextortion’, IAWJ, 2012, available at 

https://www.unodc.org/res/ji/import/guide/naming_shaming_ending_sextortion/naming_shaming_ending_sextortion.pdf  
33 Directive (EU) 2019/1937 of 23 October 2019 on the protection of persons who report breaches of Union law, OJ L 305/17. 
34 Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between men and women in the access to and 

supply of goods and services, OJ L 153M, p. 294–300. 
35 Resolution of 26 October 2017 on combating sexual harassment and abuse in the EU (2017/2897/(RSP)), OJ C 346, p. 192. 
36 CJEU, judgment of 4 April 2019, OZ v European Investment Bank, C-558/17, ECLI:EU:C:2019:289, p. 66. 
37 Panagiota Petroglou,  Sexual harassment and harassment related to sex at work: time for a new directive building on the EU gender equality 

acquits, European equality law review, iss. 2, 2019, available at https://www.migpolgroup.com/wp-content/uploads/2019/11/EELR-2019-
02_WEB.pdf.  

https://www.unodc.org/res/ji/import/guide/naming_shaming_ending_sextortion/naming_shaming_ending_sextortion.pdf
http://www.migpolgroup.com/wp-content/uploads/2019/11/EELR-2019-02_WEB.pdf
http://www.migpolgroup.com/wp-content/uploads/2019/11/EELR-2019-02_WEB.pdf
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proposed a new directive on sexual harassment and harassment related to sex at work. The accent 

is on preventive measures together with intervention and rehabilitation measures, including 

internal procedures, application of the principles of privacy, confidentiality and impartiality and 

the respect of the defence rights of alleged offenders. Prohibiting such an irregularity in codes of 

EPC is not an isolated notion regarding Joint declaration on harassment, signed on 08.03.2018 by 

Heads of EU agencies, incl. FRA, CEPOL, EUROJUST, commit to zero tolerance towards 

sexual harassment.
38

 

Discussed forms of gender-based pressure can affect both the manifestations of the 

judiciary outside and towards society and undermine its authority, as well as internally, hurting 

the very human structure of the system. From this aspect, the existing codes do not clarify and 

regulate due conduct. A meaningful form of prevention and inadmissibility of such misconducts 

can take the form of a hypothetical rule, stating the following: ‘EPC of magistrates excludes an 

existence and manifestation of corrupt and offensive motives based on gender that may affect the 

internal and external integrity of the judiciary’. 

4. Concept of overcoming the ‘chilling effect’, repercussions for magistrates who 

dare to ‘blow the whistle’
39

 in the judiciary. The intersection between these seemingly 

different problems is the ordinary magistrate, ‘one against the system’, who would not dare to 

expose violations committed by his colleagues, regarding what happens to those who allow 

themselves to speak. 

In this context, with regard to whistleblowing and in establishing and maintaining the 

judicial independence and freedom of expression, the ‘chilling effect’ is reflected in two key 

ECtHR judgments in cases Kövesi v. Romania
40

 and Miroslava Todorova v. Bulgaria
41

. The 

applicants were leading magistrates in their countries. They had expressed on several occasions 

criticism towards judiciary from a strictly professional perspective. ECtHR founds violations of 

their rights and negative effect among judiciaries. The premature term termination of Kövesi as 

the chief prosecutor of the National Anticorruption Directorate by the president of Romania has 

had a ‘chilling effect’ and intended to discourage not only her but also other magistrates in future 

from participating in public debates on legislative reforms and issues concerning the 

                                                           
38

 Heads of EU Agencies, 08 March 2018, available at https://www.eurojust.europa.eu/news/joint-declaration-harassment  
39 The term ‘whistleblower’ is thought to originate from the practice of English “bobbies’ (officers in London’s first police force) of shaking a 
rattle, later replaced by blowing a whistle – when they saw a crime being committed, to alert and seek the assistance of other law-enforcement 

officers and the general public.   
40 ECtHR, Kövesi v. Romania, Appl. no. 3594/19, Judgement of 5 May 2020. All ECtHR decisions are available at https://hudoc.echr.coe.int/. 
41 ECtHR, Todorova v. Bulgaria, Appl. no. 40072/13, Judgment of 21 October 2021.   

https://www.eurojust.europa.eu/news/joint-declaration-harassment
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independence of the judiciary. Judge Todorova had been president of the main professional 

association of judges. Her role and duty consisted of primarily defending the professional 

interests of the members of that organization, i.a. by making public pronouncements about the 

functioning of the judicial system and the need for reforms. Her critical positions with regard to 

the way the Council of judiciary and the Government were managing and organising the justice 

system, matters undeniably in public interest. ECtHR assessed that the disciplinary sanction 

initially imposed on judge Todorova, namely dismissal, was a particularly severe one and 

perceived by third parties as a breach of the applicant’s freedom of expression and violation of 

judicial independence. Her dismissal and immediate enforcement of that sanction for about one 

year had uncontroversial a ‘chilling effect’ on her and on other judges, deterring them from 

expressing critical views over judicial independence. 

Magistrates who sound the alarm often face indifference, hostility or, worse, retaliation, 

either they report a concern within the judiciary to an appropriate authority or make public 

disclosure. Therefore, to achieve the goals set in the basic principles the judiciary should ensure 

the adoption of effective, credible and independent whistleblowing policies for magistrates. Such 

a mechanism will not only contribute to the affirmation of the rule of law but also to the 

strengthening of public confidence in the judiciary. Directive 2019/1937 is a specific EU 

instrument which could have direct influence on this process. To be covered by whistleblowing 

protection law, an individual who makes a disclosure must reasonably believe two things: acting 

in the public interest
42

 and in good faith
43

. The directive provides for the establishment of 

reliable internal reporting mechanisms; however, whistleblowers may address the issue 

externally directly if they believe the internal channel is compromised. The identity or any 

information related to the whistleblower shall not be disclosed to anyone beyond authorized staff 

without their explicit consent. All personal data of the whistleblower must be handled in 

accordance with the General Data Protection Regulation (GDPR). The directive aims to bring all 

national frameworks in line regarding the rights of whistleblowers and offers a minimum level of 

protection that is uniformed across EU and leaves it to the MSs to extend the definition of 

whistleblowing cases which qualify for legal protection. Aiming to uphold the rule of law and 

bring a cultural shift within judiciary it is vital that MSs sent an unambiguous message to 

                                                           
42 The concept of “public interest’ is generally understood across Europe to refer to the welfare or well-being of the general public or society. 

Council of Europe CM/Rec(2014)7 on the protection of whistleblowers. 
43 An individual must reasonably believe that the disclosure tends to show past, present or likely future wrongdoing in the workplace 
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magistrates to act properly and with great caution on reported information. It should be cleared 

that practices of retaliation or victimization of whistleblowers are incompatible in a democratic 

society. Strong level of protection for those who ‘blow the whistle’ can be achieved by adopting 

relevant legislative measures. Incorporating an explicit principle that further develops the ideas 

of Bangalore in the codes of EPC for magistrates would be essential. We envisage a hypothetical 

rule stating the following: ‘In order to eradicate negative effects on public interests and image of 

Justice, magistrates shall be expected to act in a good faith when reporting wrongdoings. 

Opportunities, including confidentiality, internal and external channels, neutral advisors and 

protection from any form of retaliation or victimization shall be granted’. 

5. Concept of the use of technology, artificial intelligence, and digitization of justice 

measures synchronised with general principles, fundamental rights, and quality standards. 

The rapid development of technologies nowadays can have both positive and negative 

effects to the judiciary. On the one hand, AI artificial intelligence (AI) tools can accurately 

predict 79% of the ECtHR decisions.
44 

On the other, such tools can create unprecedented 

challenges such as ‘deepfakes’.
45

 The traditionally conservative judiciary is carefully observing  

this explosion of innovation. Innovation is welcome when it leads to effective solutions that 

speed up and facilitate the work of magistrates. It can also be confusing when it confronts them 

with possibilities to be profiled, deprived of their identity by prevailing case-law and even 

replaced in the adjudication process. The rights of EU citizens that resulted from new 

technological solutions are difficult to elaborate. Ethical projections of the use of such 

instruments should be set and considered. The process has been started with the European 

Ethical Charter on the use of Artificial Intelligence in judicial systems and their environment
46

. 

5.1. Pros. Tools for: search, analysis, processing of case law; completion of 

forms/certificates in the field of judicial cooperation; evidence interpretation through forensic 

examinations; machine translation and transformation of text/speech, have added value to 

efficiency, coping with time-limits and stress, tailoring judicial maps and reducing the number of 

EU magistrates. The COVID-19 pandemic which took almost all judicial proceedings on 

                                                           
44 Predicting judicial decisions of the European Court of Human Rights: a Natural Language Processing perspective, 2016,  

https://peerj.com/articles/cs-93/ 
45 Deepfakes (a portmanteau of ‘deep learning’ and ‘fake’) are synthetic media in which a person in an existing image or video is replaced with 
someone else's likeness. While the act of faking content is not new, deepfakes leverage powerful techniques from machine learning and artificial 

intelligence to manipulate or generate visual and audio content with a high potential to deceive., https://en.wikipedia.org/wiki/Deepfake 
46 The European Commission for the Efficiency of Justice (CEPEJ) of the Council of Europe, 3-4.December 2018, available at 
https://rm.coe.int/ethical-charter-en-for-publication-4-december-2018/16808f699c  

https://peerj.com/articles/cs-93/
https://en.wikipedia.org/wiki/Deepfake
https://rm.coe.int/ethical-charter-en-for-publication-4-december-2018/16808f699c
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different online platforms and through videoconference ensured courts hearings
47

 has given a 

new sense of the urgency for digitalization. EU legislators intensively work on the set of legal 

instruments on harmonized rules on fair access, use of data, AI, the structure and functionalities 

of e-Codex, single market for digital services. Technological labs are developing new specific 

tools based on deep learning, ‘natural language’, algorithms addressed to assess credibility of 

witness, full identification of person or vehicle, risk of recidivism, crime prediction and 

prevention.  

5.2. Cons. The lack of legal experts who would have crucial contribution in team with the 

developers opens the door for non-conscious biases on race, sex, mature, poverty, etc, 

incorporated in source code. Analysing the ‘black box effect’ is next to impossible without 

knowing the data and applied algorithm. EU legislators put optimal efforts to establish quality 

and risk assessment in ethics-by-default and ethics-by-design for the software developers. But 

how can magistrates deal with this unverifiable hard-soft ware’s solution. ‘Deepfake’ itself 

represents challenges even in cases about intellectual property rights.
48

 Adverse effects on the 

core of the judiciary has been discovered: ‘profiling of magistrates’ by the parties and exerting 

influence over the inner conviction of magistrates by the case-law data. 

Technological development, AI and new models of proceedings put pressure on 

magistrates to apply the EU Law in a complex environment of ‘Third generation rights’
49

. A new 

type of justice emerged where technology is a means, object and source of new human rights, 

which has to be protected by classic and current legal instruments. The importance of correct 

balance triggers us to propose a new hypothetical rule, as follows: ‘Innovations shall be applied 

under strict control of magistrates in order to ensure transparent, effective and based on human-

centred approach and in line with the fundamental rights and procedural guarantees for 

delivering justice of high quality’. 

6. Concept of emotional intelligence, focused on judicial empathy. In contrast to the 

discussed ‘judicial hard skills’, we would like to focus on the ‘judicial empathy’ within the 

highly specialized dimension of ‘judgecraft’.  

                                                           
47 Previously provided mostly as a tool in cross-border cooperation, e.g. in Second additional protocol of European convention of mutual 
assistance in criminal matters (CoE, 1959), Convention 2000 (EU), Directive 2014/41 on EIO, etc. 
48 The World Intellectual Property Organization /WIPO/ published the “Draft Issues Paper on Intellectual Property Policy And Artificial 

Intelligence’ on December 2019. The draft holds issues of deepfakes regarding intellectual property rights and addresses them in two questions: 
1. “Since deep fakes are created on the basis of data that may be the subject of copyright, to whom should the copyright in deep fake belong?’ and 

2. “Should there be a system of equitable remuneration for persons whose likeness and “performances’ are used in deep fake?’ 
49 Rights, i.a. to: access to information, be forgotten, be heard by the human operator/judge, access to the internet, healthy environment, 
communicate and communication rights, group and collective rights, etc. 
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6.1. ‘For and against empathy’. ‘Empathy’ is generally defined as the ability to sense 

other people's emotions, coupled with the ability to imagine what someone else might be 

thinking or feeling. Two types of empathy are differentiated: ‘Affective empathy’ referring to the 

sensations and feelings we get in response to others’ emotions and ‘Cognitive empathy’ referring 

to our ability to identify and understand other people’s emotions.
50

 Some aspects of empathy can 

be traced to mirror neurons that fire when we observe someone else to perform an action in much 

the same way that they would fire if we performed that action ourselves
51

. Research has also 

uncovered evidence of a genetic basis to empathy, though studies suggest that people can 

enhance or restrict their natural empathic abilities
52

. 

How can a magistrate learn to be more empathetic? The initial step of mastering these 

empowerment skills are admitting that we are all are biased. Next is overcoming this and 

approaching people in a manner involving careful selection of words and actions, especially in 

direct communication. Empathy is also a powerful tool for revealing what’s behind behaviour. 

Looking through the other’s eyes gives magistrates the golden opportunity of practising these 

soft skills and to register every single detail, every small gesture, subtle mime, or a delicate voice 

trembling. If magistrates happen to master the latter it is highly likely that they will build inner 

conviction rapidly and easily. This will undoubtedly lead to facilitation in the evaluation of cases 

not only in the final stage of the procedure, but also in the intermediate stages. However, there’s 

a dark side to sinking into and feeling the emotions of others. Sometimes, it can even lead to 

cruelty, aggression, and distress in your own personal life. In order to avoid such occasions, 

magistrates should establish and properly apply distinctive ‘self-safe-filter’, so that their inner 

world remains safe and sound. We can conclude that those who regularly prioritise others’ 

emotions over their own are more susceptible to experiencing anxiety or depression. 

Independence and objectivity are at stake when magistrates subordinate to external influence 

leading to a request for withdraw from the case. Stina Bergman Blix has studied court 

proceedings in Sweden
53

, concluding that humans tend to empathize with people who are similar 

to them. ‘If magistrates do not reflect about their empathic behaviour, they risk being biased by 

                                                           
50Christine L. Cox and others, ‘The balance between feeling and knowing: affective and cognitive empathy are reflected in the brain's intrinsic 

functional dynamics’, 7(6), Soc Cogn Affect Neurosci, (2012),  at 727–737, available at  https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3427869/  
51 Jason Marsh,  Do Mirror Neurons Give Us Empathy? (2012), available at 
https://greatergood.berkeley.edu/article/item/do_mirror_neurons_give_empathy   
52 Jason Marsh,  The Unselfish Gene?? (2009), available at https://greatergood.berkeley.edu/article/item/the_unselfish_gene 
53 “Emotions in Court’ (2012-2016) financed by The Swedish Research Council (VR) and by the Swedish Research Council for Health, Working 
Life and Welfare (FORTE), and was made in collaboration with Åsa Wettergren from Gothenburg University. 

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3427869/
https://greatergood.berkeley.edu/profile/jason_marsh
https://greatergood.berkeley.edu/article/item/do_mirror_neurons_give_empathy
https://greatergood.berkeley.edu/profile/jason_marsh
https://greatergood.berkeley.edu/article/item/the_unselfish_gene
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spontaneously tuning in to one side but not the other.’
54

. Amygdala, a set of neurons involved in 

the limbic system, responsible for processing emotions and fear, is said to assess empathy levels. 

The brain distinguishes in-group and out-group members, and greater amygdala activation occurs 

when people see fear and pain in the faces of their own group. It is important to consider in the 

context of determining sentences, as it may be more difficult for an average white judge to 

empathize with coloured defendant than with a white one.
55

 Also male judges with daughters 

were better able to see things from a woman’s perspective and give more credence to their 

claims, in contrast to those without daughters. Intriguing as it may seem people who were more 

attractive got lower sentences than less attractive people. It is crucial to clarify that magistrates 

could exclude biases by paying closer attention to them. A research during the COVID-19 

outbreak indicates that empathy levels might fluctuate according to anxiety linked to the risk of 

death, and this could modulate prosocial willingness. Perceived risk could be relative to the 

individual associated with one's own health and survival, but it could also linked to third parties, 

the perception of being a danger to society, which can be experienced by both infected or non-

infected individuals.
56

 Magistrate’s empathy can also help kids engaged in court become self-

aware
57

 and better able to speak up. Acknowledging and valuing child’s feelings is a powerful 

way to connect and solve the case not only rapidly but also justifiably. When kids feel 

understood and supported, they’re more likely to stay motivated and focused during a hearing
58

. 

Next, physically disabled people are still seen as crippled or disadvantaged by the current youth.. 

People with disabilities need to be treated equally and the latter should be apparent during 

hearings.  

6.2. Judicial Empathy? In 2009, the President Obama told Americans that he thought 

empathy was an important quality for a judge to possess. The specific nature of communication 

in the court room highlights the importance of the concept of emotional intelligence. Empathy is 

not a regulation that is to be complied with, but an ethical value related to EPC. Relying on the 

‘self-safe-filter’, magistrates would refrain from the risk of being flooded with pain, fear and 

                                                           
54 Jill Suttie, Do We Need More Empathic Judges? (2016), available at,  
https://greatergood.berkeley.edu/article/item/do_we_need_more_empathic_judges  
55 Warren Cormack, ‘Reassessing the Judicial Empathy Debate: How Empathy Can Distort and Improve Improve Criminal Sentencing Criminal 

Sentencing’, 47, 3, Special Issue, Article 3, Mitchell Hamline Law Review, (2021), available at 
https://open.mitchellhamline.edu/cgi/viewcontent.cgi?article=1264&context=mhlr  
56 Nicola Grignoli at all, ‘Influence of Empathy Disposition and Risk Perception on the Psychological Impact of Lockdown During the 

Coronavirus Disease Pandemic Outbreak’, Front. Public Health, (2021) available at 
https://www.frontiersin.org/articles/10.3389/fpubh.2020.567337/full   
57 Amanda Morin, What is self-awareness?, available at https://www.understood.org/en/articles/the-importance-of-self-awareness 
58 Kate Kelly, Why Kids Who Learn and Think Differently Need to Stay Motivated, available at https://www.understood.org/en/articles/the-
importance-of-staying-motivated-for-kids-with-learning-and-thinking-differences 

https://greatergood.berkeley.edu/article/item/do_we_need_more_empathic_judges
https://open.mitchellhamline.edu/cgi/viewcontent.cgi?article=1264&context=mhlr
https://www.frontiersin.org/articles/10.3389/fpubh.2020.567337/full
https://www.understood.org/en/articles/the-importance-of-self-awareness
https://www.understood.org/en/articles/the-importance-of-staying-motivated-for-kids-with-learning-and-thinking-differences
https://www.understood.org/en/articles/the-importance-of-staying-motivated-for-kids-with-learning-and-thinking-differences
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uncertainty when falling into a truly empathetic state, removing the seeds of magistrates’ burn-

out in advance. It is urgent to give magistrates the answer whether letting their private feelings 

visible for the rest of the world make them look rather fragile or gives them an image of 

possessing nobility of spirit.
59

 It is most likely that the bare truth is different for each magistrate 

dependent on many factors such as personal traits, gender, age, social factor, etc. The variety of 

possible answers justifies intervention in EPC Codes. We envisage a new hypothetical rule that 

states as follows: ‘Magistrates shall improve their skills to identify, recognize and respect 

emotions, feelings and thoughts important to the process of delivering justice and shall protect 

the balance between individual interests and public expectations of justice.’ 

III. Conclusions and proposals. 

1. Harmonized EPC standards have been thoroughly discussed over the years and the idea 

yet remains practical utopia. Can our joint efforts challenge the status quo and lead to unified 

rules for all EU magistrates? We believe it is an attainable goal. To initiate the debate we venture 

to reveal unaddressed topics and propose hypothetical ethical standards. 

2. We propose the creation of a Judicial Ethics Platform. It would comprise: international 

sources of EPC; Atlas of EPC provisions of EU MSs; searchable database of EU and national 

case-law; self-evaluation tests; ethical topics. It would also serve as a digital space for building a 

community for the discussion of EPC development which would allow each magistrate to 

participate, raise questions and propose solutions. 

3. We imagine this Judicial Ethics Platform as a living organism, our plane tree from the 

beginning of this text, which has by this stage transformed into a digital tool that has the capacity 

to branch and grow infinitely in time and space. The nature of the problems that connect Plato’s 

tree with our problems today is the same, however, it’s our understanding that civilization and 

technological development since Classical Antiquity has equipped us with better tools to deal 

with them.     

 

                                                           
59 The poignant look of the Queen dabbing tears from her eyes during memorial marked on one year since Prince Philip’s death in April 2021, 

still is debated as the emotional reaction of the person standing on the top of the hierarchy in UK is deemed as too brittle., e.g. available at 
https://www.goodto.com/royal-news/the-queens-teary-moment-during-memorial-658586 

https://www.goodto.com/royal-news/the-queens-teary-moment-during-memorial-658586

